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-ooOoo- 

 A jury found appellant Jose Hanson and two codefendants (Abel Hanson and Jose 

Ruiz) guilty of two counts of assault by means of force likely to produce great bodily 

injury (Pen. Code, § 245, subd. (a)(1); counts 1 and 2) and one count of active 
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participation in a criminal street gang (Pen. Code, § 186.22, subd. (a); count 3).1  Special 

allegations that the crimes in counts 1 and 2 were committed for the benefit of, in 

association with, or at the direction of a criminal street gang (§ 186.22, subd. (b)(1)) were 

also found to be true.  The victim in count 1 was Manuel Mendoza.  The victim in count 

2 was Marisa Guillen.  The jury also found true a special allegation that appellant and his 

codefendants caused great bodily injury to Mendoza.  The court sentenced appellant to a 

total prison term of six years.  This consisted of three years for the count 1 assault, plus 

three years for the great bodily injury enhancement, with concurrent terms of three years 

and two years, respectively, on counts 2 and 3.  The court stayed imposition of the 

criminal street gang enhancement.   

APPELLANT’S CONTENTIONS 

 Appellant contends (1) the court erred in instructing the jury on the “natural and 

probable consequences” doctrine, requiring reversal of his count 2 conviction for the 

assault on Marisa Guillen.  He also joins in arguments made in his codefendant Jose 

Ruiz‟s appeal that (2) the trial court admitted irrelevant and unduly prejudicial evidence 

through the prosecution‟s gang expert, and (3) the evidence was insufficient to support 

the jury‟s findings on the section 186.22, subdivision (b)(1) street gang enhancement 

allegations and was insufficient to support the count 3 conviction.  As we shall explain, 

appellant is correct that the court erred in its instruction on the natural and probable 

consequences doctrine because the instruction the court gave failed to tell the jury that it 

had to find appellant guilty on the assault on Manuel Mendoza (count 1) in order to find 

him guilty of the natural and probable consequence of that assault – his codefendant Abel 

Hanson‟s assault on Marisa Guillen (count 2).  As we shall further explain, however, the 

error is harmless because the jury did in fact find appellant guilty of the assault on 

Manuel Mendoza, either as a co-perpetrator of that assault or as an aider and abettor.  As 
                                                 
1  All further statutory references are to the Penal Code unless otherwise stated. 
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we shall further explain, appellant‟s other two contentions (codefendant Jose Ruiz‟s 

contentions, in which appellant Jose Hanson joins) are without merit.  We will affirm the 

judgment. 

FACTS 

Sisters Angela Mendoza, Janie Diaz and Amanda Cabanyog each had a child 

baptized on the morning of September 13, 2008.  One child was Marcos, the son of 

Angela Mendoza and Manuel Mendoza.  Another was Michael or “Motito,” the son of 

Janie Diaz and Mike Diaz.  The third was Anthony, the son of Jose “Joe” Hanson and 

Amanda Cabanyog.  In the afternoon the families had a party at a park in Porterville.  The 

party at the park started at about 3:00 p.m. and went on all day and into the evening.  

There was food, a DJ playing music, and, as one witness described it, “everybody was 

drinking.”  At the end of the party at the park, people were invited to continue partying at 

the home of the three sisters‟ parents, the Cabanyogs.  People began arriving at the home 

sometime after 10:00 p.m.  

 Jose “Joe” Hanson came to the Cabanyog home and brought his brother Abel 

Hanson and some friends.  Joe was a member of the Varrio Central Poros or VCP street 

gang, a Norteno gang.  “Poros” is a slang term for Porterville.  Joe had the word 

“Central” tattooed on his back and a tattoo saying “fuck those who oppose” on one of his 

shoulders.  Joe was also known as “Buck” or “Little Joe.”  Joe‟s brother Abel Hanson 

was a member of the same gang.  Among his tattoos were the letters “VCP” on his 

fingers, the word “ene” (a Spanish designation for the letter N) on one arm, and the 

phrase “can‟t stop, won‟t stop.”  His moniker or nickname was “Bullet,” and he had the 

words “Gangster Bullet” tattooed on one arm, and a tattoo of a large bullet on one calf.  

Detective Marcial Morales, the prosecution‟s gang expert, explained at trial that these 

tattoos were gang-related.  He testified that the phrase “fuck those who oppose,” for 

example, is “a common term used in the writings of the northern structure, the Norteno 
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cause.”  Other VCP gang members who came to the Cabanyog home that night included 

Michael Gutierrez (“Duck”), Juvencio Godinez (“Hoover”) and Jose Ruiz (“Boni”).  

The assaults took place in front of the Cabanyog home, located on the 1400 block 

of West Forest Avenue in Porterville.  Marisa Guillen was either the wife or girlfriend of 

the Cabanyogs‟ son Jesus Cabanyog.  Marisa lived either in that house or in a house 

nearby, but referred to the Cabanyog home as “our house.”  At the time of trial in this 

matter, almost every non- law enforcement witness who testified claimed not to 

remember much or not to have seen much about the incident.  These included Marisa 

Guillen.  The day after the incident, however, investigating Officer Wayne Martin 

interviewed Marisa at the Porterville Police Department in a room equipped with an 

audio recording system.  The interview was recorded without Marisa‟s knowledge, and 

this recording was played for the jury at the trial.  In it she described the incident as 

follows. 

When Joe‟s friends showed up (apparently at the park party earlier in the day) 

“[o]ur family was like, you know, we don‟t want to start problems so we let them stay.”  

When Joe‟s friends later came to the house, someone asked Jose Ruiz (“Boni”) to leave.  

It is not clear who made this request or why, but Marisa knew Boni because Boni used to 

date her husband or boyfriend Jesus Cabanyog‟s little sister.  (Other testimony made clear 

that this younger sister was Myra, not one of the three sisters who had children baptized 

that day.)  Abel Hanson, who Marissa described as “the instigator,” then said to Jose Ruiz 

(Boni):  “You‟re going to let him talk to you like that.  You better sock him.”  Boni then 

either hit or tried to hit the person who had asked him to leave.  Abel Hanson and another 

one of Joe‟s “friends” then “jumped in” and one man was getting beaten up by three.  

Marisa herself then “had to jump in because, you know, I‟m not going to let, you know, 

somebody get beat up.”  Marisa herself was then struck.  It was Abel who was hitting her.  

When she was asked “Where did he hit you?” she stated that Abel hit her “everywhere” 

but not in the face and that he “scratched me here and then I have these bruises here.”  
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Marisa did not see any weapons.  Abel Hanson was using his hands and was “punching 

me.”  After Marisa (Manuel Mendoza‟a sister-in-law) was struck, Manuel Mendoza 

“came and he started hitting them, and then all these other guys came out of nowhere.”  

The site of this incident was of course the home of Manuel Mendoza‟a in-laws.  Other 

testimony described what Mendoza was doing as “trying to break up a fight.”  Marisa 

said that “four ... guys were beating up Manuel” while the rest of Joe‟s friends were 

fighting “two guys” (apparently the man who had initially asked Boni to leave, and 

another man who had come to assist him).  One of the four guys who beat up Manuel 

Mendoza was Abel Hanson, who Marisa saw ”punching Manuel in the head.”  She also 

saw Boni punching Manuel.  Manuel fell, and he “was on the ground so then they just 

started kicking him and stuff.”   

I. 

THE NATURAL AND PROBABLE CONSEQUENCES INSTRUCTION 

 Appellant was found guilty of the assault on Marisa Guillen (count 2) through 

application of the natural and probable consequences doctrine.  In this case no one 

contended that anyone other than Abel Hanson was the actual perpetrator of the assault 

on Marisa Guillen.  In her own recorded statement, played for the jury, she stated that 

Abel “was the only guy that was hitting me.”  

 “„A person who knowingly aids and abets criminal conduct is guilty of not only 

the intended crime [target offense] but also of any other crime the perpetrator actually 

commits [nontarget offense] that is a natural and probable consequence of the intended 

crime.  The latter question is not whether the aider and abettor actually foresaw the 

additional crime, but whether, judged objectively, it was reasonably foreseeable.  (People 

v. Prettyman [(1996)] 14 Cal.4th [248,] 260-262 [58 Cal.Rptr.2d 827, 926 P.2d 1013].)‟  

(People v. Mendoza (1998) 18 Cal.4th 1114, 1133 [77 Cal.Rptr.2d 428, 959 P.2d 735].)  

Liability under the natural and probable consequences doctrine „is measured by whether a 

reasonable person in the defendant‟s position would have or should have known that the 
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charged offense was a reasonably foreseeable consequence of the act aided and abetted.‟  

(People v. Nguyen (1993) 21 Cal.App.4th 518, 535 [26 Cal.Rptr.2d 323].)”  (People v. 

Medina (2009) 46 Cal.4th 913, 920.) 

 Liability under the natural and probable consequences doctrine is described in 

CALCRIM No. 402, which the court attempted to instruct the jury with.  Under the 

instruction, the “target offense” is the crime the accused parties intended to commit (here, 

the count 1 assault on Manuel Mendoza) and the “non-target offense” is the additional 

crime (here, the count 2 assault on Marisa Guillen) that occurs during the commission of 

the target offense.  The unadorned CALCRIM No. 402 reads in pertinent part as follows: 

 

“The defendant is charged in Count[s] ___ with ___  

<insert target offense> and in Count[s] ___ with ___ 

<insert non-target offense>. 

 

You must first decide whether the defendant is guilty of ________________<insert 

target offense>.  If you find the defendant is guilty of this crime, you must then 

decide whether (he/she) is guilty of _____________<insert non-target offense>. 

 

Under certain circumstances, a person who is guilty of one crime may also be guilty 

of other crimes that were committed at the same time. 

 

To prove that the defendant is guilty of _____________ <insert non-target offense>, 

the People must prove that: 

  

 1. The defendant is guilty of _____<insert target offense>;  

 

 2.   Curing the commission of _____ <insert target offense> a coparticipant  

  in that _____ <insert target offense> committed the crime of _____  

  <insert target offense>; 

 

 AND 

 

 3. Under all of the circumstances, a reasonable person in the defendant’s 

  Position would have known that the commission of _____ <insert 

  non-target offense> was a natural and probable consequence of the  

  commission of the _____ <insert target offense>. 
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A coparticipant in a crime is the  perpetrator or anyone who aided and abetted the 

perpetrator.  It does not include a victim or innocent bystander. 

A natural and probable consequence is one that a reasonable person would know is 

likely to happen if nothing unusual intervenes.  In deciding whether a consequence 

is natural and probable, consider all of the circumstances established by the 

evidence. 

A correct instruction with CALCRIM No. 402 would thus have read: 

Defendant Jose Hanson is charged in Count 1 with assault on 

Manuel Mendoza by means of force likely to produce great bodily injury 

and in Count 2 with assault on Marisa Guillen by means of force likely to 

produce great bodily injury. 

You must first decide whether the defendant is guilty of assault on 

Manuel Mendoza by means of force likely to produce great bodily injury.  

If you find the defendant is guilty of this crime, you must then decide 

whether he is guilty of assault on Marisa Guillen by means of force likely 

to produce great bodily injury. 

Under certain circumstances, a person who is guilty of one crime 

may also be guilty of other crimes that were committed at the same time. 

To prove that the defendant Jose Hanson is guilty of assault on 

Marisa Guillen by means of force likely to produce great bodily injury, the 

People must prove that: 

 1.  The defendant is guilty of assault on Manuel Mendoza by means 

of force likely to produce great bodily injury; 

 2.  During the commission of the assault on Manuel Mendoza by 

means of force likely to produce great bodily injury a coparticipant in that 

assault on Manuel Mendoza committed the crime of assault on Marisa 

Guillen by means of force likely to produce great bodily injury. 

 3.  Under all of the circumstances, a reasonable person in the 

defendant‟s position would have known that the commission of the assault 

on Marisa Guillen by means of force likely to produce great bodily injury 

was a natural and probable consequence of the commission of the assault 

on Manuel Mendoza by means of force likely to produce great bodily 

injury. 

 A coparticipant in a crime is the perpetrator or anyone who aided 

and abetted the perpetrator.  It does not include a victim or innocent 

bystander. 
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A natural and probable consequence is one that a reasonable person 

would know is likely to happen if nothing unusual intervenes. In deciding 

whether a consequence is natural and probable, consider all of the 

circumstances established by the evidence. 

Instead, in an apparent attempt to make the instruction applicable to both appellant 

Jose Hanson and codefendant Abel Ruiz, the trial court worded its instruction as follows: 

“Defendants Jose Ruiz and Jose Hanson are charged in Count 2 with assault 

with force likely to produce great bodily injury on Marisa Guillen. 

“You must first decide whether any of the defendants are guilty of assault 

with force likely to produce great bodily injury on Manuel Mendoza.  If 

you find a defendant is guilty of this crime, you must then decide whether 

Jose Ruiz and Jose Hanson are guilty of an assault with force likely to 

produce great bodily injury on Marisa Guillen. 

“Under certain circumstances, a person who is guilty of one crime may also 

be guilty of other crimes that were committed at the same time. 

“To prove that the defendants Jose Ruiz and Jose Hanson are guilty of 

assault with force likely to produce great bodily injury on Marisa Guillen, 

the People must prove that: 

 “1.  One of the defendants is guilty of assault with force likely to 

produce great bodily injury on Manuel Mendoza; 

 “2.  During the commission of assault with force likely to produce 

great bodily injury on Manuel Mendoza a coparticipant in that assault on 

Manuel Mendoza committed the crime of assault with force likely to 

produce great bodily injury on Marisa Guillen;  

AND 

 “3.  Under all of the circumstances, a reasonable person in the 

defendant‟s position would have known that the commission assault with 

force likely to produce great bodily injury on Marisa Guillen was a natural 

and probable consequence of the commission of the assault on Manuel 

Mendoza. 

“A coparticipant in a crime is the perpetrator or anyone who aided and 

abetted the perpetrator.  It does not include a victim or innocent bystander. 

“A natural and probable consequence is one that a reasonable person 

would know is likely to happen if nothing unusual intervenes.  In deciding 
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whether a consequence is natural and probable, consider all of the 

circumstances established by the evidence.”  

 The immediately apparent flaw in the instruction given by the court is that it did 

not tell the jury that the jury had to find appellant Jose Hanson guilty of the assault on 

Manuel Mendoza.  It merely told them they had to find “[o]ne of the defendants is guilty 

of assault with force likely to produce great bodily injury on Manuel Mendoza.”  If 

appellant Jose Hanson himself had not been guilty of the count 1 assault on Manuel 

Mendoza, it would not have mattered whether under all the circumstances a reasonable 

person in Jose Hanson‟s position would have known that the assault on Marisa Guillen 

was a natural and probable consequence of someone else‟s assault on Manuel Mendoza.  

Under the natural and probable consequences doctrine, a person is held responsible for 

the natural and probable consequence of his own crime (the target offense).  (People v. 

Prettyman, supra, 14 Cal.4th at p. 260.)  

 Nevertheless, in this case the error is harmless beyond any reasonable doubt 

because the jury did in fact find appellant Jose Hanson guilty of the count 1, assault on 

Manuel Mendoza.  The jury thus did not find him guilty of the natural and probable 

consequence of a crime he did not commit, but rather found him guilty of the natural and 

probable consequence (the assault on Maris Guillen) of the crime he did commit (the 

assault on Manuel Mendoza).  

 Appellant argues that the instruction was still erroneous because it did not tell the 

jurors they had to find that appellant Jose Hanson was an aider and abettor to the assault 

on Manuel Mendoza.  The instruction does not do so, however, because appellant did not 

have to be an aider and abettor.  He could have been a co-perpetrator or an aider and 

abettor.  (See People v. Prettyman, supra, 14 Cal.4th at pp. 260-263.)  The jury was 

instructed on both aiding and abetting and on the elements of the crime of assault by 

means of force likely to produce great bodily injury.  The jury could have found appellant 

guilty of the target offense (the assault on Manuel Mendoza) under either theory (i.e., 
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appellant himself assaulted Mendoza, or he aided and abetted another defendant‟s assault 

on Mendoza).   

II. 

THE EXPERT TESTIMONY 

 Appellant phrases his argument about what he considers to have been the 

erroneous admission of gang expert testimony as follows:  “The trial court violated 

appellant‟s federal due process right to a fair trial by admitting irrelevant and unduly 

prejudicial evidence that gang members who commit crimes are always committing them 

to benefit the gang -- to gain respect.”  Appellant fails to specify where in the record on 

appeal there is any testimony by gang expert Morales that gang members who commit 

crimes are always committing them to benefit the gang.  Nor have we found any such 

testimony.  If no such testimony was given, then it was not admitted and the court could 

not have erred in admitting it.  

 In the text of his argument appellant says “Officer Morales‟s testimony was 

„tantamount to expressing an opinion‟ as to appellant‟s guilt when he opined that the 

crimes were committed for the benefit of, in association with, or in furtherance of a 

criminal street gang.”  If we construe appellant‟s argument as an argument that the court 

erred in admitting expert testimony that appellant‟s crimes were committed for the 

benefit of, in association with or in furtherance of any criminal street gang, we still find 

appellant‟s contention lacking.  

 Section 186.22, subdivision (b) states in pertinent part: 

 “[A]ny person who is convicted of a felony committed for the 

benefit of, at the direction of, or in association with any criminal street 

gang, with the specific intent to promote, further, or assist in any criminal 

conduct by gang members, shall, upon conviction of that felony, in addition 

and consecutive to the punishment prescribed for the felony or attempted 

felony of which he or she has been convicted, be punished as follows:.…” 
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 The statute “requires that the crime be committed (1) for the benefit of, (2) at the 

direction of, or (3) in association with a gang.”  (People v. Morales (2003) 112 

Cal.App.4th 1176, 1198.)   

 Detective Morales testified as follows: 

 “Q. Have you reached an opinion whether the alleged assault on 

September 13th, 2008, City of Porterville involving Marisa Guillen, 

Manuel Mendoza and then three defendants in the courtroom, was done for 

the benefit of, in association with or at the direction of the criminal street 

gang? 

 “A. In my opinion, it was. 

 “Q. What do you base your opinion on; what fact – 

 “THE COURT: Well, Mr. Greco, it‟s not clear to me what the 

opinion is.  Actually, the question was compound.  So I‟ll allow it as long – 

there are three possibilities.  It‟s unclear what the opinion is. 

 “MR. GRECO: Okay. 

“BY MR. GRECO: 

 “A. Have you reached an opinion whether the assault on Marisa 

Guillen and Manuel Mendoza was done for the benefit of the Norteno 

criminal street gang? 

 “A. Yes. 

 “Q. What is your opinion? 

 “A. The – the victims asked the defendants to leave the party, and 

that is – could be construed as an insult to them. 

 “MR. PEREZ: Objection, speculation. 

 “THE COURT: Overruled. 

 “THE WITNESS: It‟s also a form of disrespect.  

“BY MR. GRECO: 
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 “Q. Well, I don‟t understand.  People get insulted and 

disrespected every day.  How is that any different – how is that significant 

in the gang culture? 

 “A. You don‟t disrespect a gang member in front of his other 

home boys. 

 “Q. If a gang member gets disrespected in front of his home boys, 

is there anything in gang culture that the gang member needs to do? 

 “A. They need to basically defend their honor and in my – my 

opinion is that they would show force. 

 “Q. What – how in the – would a Norteno criminal street gang, 

how would they view a gang member who had been disrespected and didn‟t 

do something about it? 

 “A. They‟d be considered weak. 

 “Q. What happens when your gang considers you weak? 

 “A. You‟re – you would be a wink link – a weak link within the 

gang; you know, you would possibly provide information to police.  You 

wouldn‟t back your home boys up if it came down to battling a rival gang.  

You‟d be looked upon as a weak person. 

 “Q. And does the Norteno criminal street gang tolerate weak 

members? 

 “A. No, they do not. 

 “Q. Do they do anything with weak members of – 

 “A. They – in a violent way, they have nothing to do with „em. 

 “Q. You mentioned a concept of backup.  Is that – is that unique 

to – or does that have some relevance to gang culture? 

 “A. Yeah, you want to have someone there to back you up in case 

you‟re outnumbered or you want to show force in numbers.…  [¶] … [¶] 

 “Q. Is there anything – you were sitting in court when you heard 

the recorded testimony of Ms. Guillen? 

 “A. Yes. 
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 “Q. Was there anything about the way she described that that [sic] 

fight started and was carried out that shows that it was done in – in a 

manner consistent with a Norteno criminal street gang being involved? 

 “A. I distinctly heard in that recording it was three on eight. 

 “Q. And how does that show gang culture touching onto this 

case? 

 “A. That‟s how the majority of assaults by gang members are 

committed. 

 “Q. Hypothetical; if one gang member starts getting into a fight 

with a nongang member, and his home boys, the other gang members, are 

there, let‟s assume Norteno gang members, would those Norteno gang 

members have to back up the home boy in the fight? 

 “A. They‟d be expected to.  [¶] … [¶] 

 “Q. Is it unusual with a gang crime for witnesses to not want to 

give statements? 

 “A. It‟s very common. 

 “Q. How would you describe the level of cooperation regards to 

witnesses testifying in court on gang cases? 

 “A. They -- it‟s hardly ever that you get a victim or witness to 

come in and testify against the – the defendants if they are gang, just fear of 

retaliation, that kinda thing. 

 “Q. Is that fear of retaliation – does the Norteno criminal street 

gang actually retaliate against people? 

 “A. They do, and I‟ve worked cases where it‟s happened.  [¶] … 

[¶] 

 “Q. Have you reached an opinion whether the crime September 

13, 2008, was done in association with Norteno criminal street gang 

members? 

 “A. My opinion, it was based on the three defendants being 

together at the time the crime was committed. 
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 “”Q. Does it – being together at the time, does it matter in your 

opinion whether they participated in the fight?  Does that bolster it or 

subtract from it? 

 “A. No, it bolsters it „cause you have more numbers. 

 “Q. Is there any gang significance to the statement, according to 

Ms. Marisa Guillen attributed to Abel, „Are you gonna let him talk to you 

like that?  You better sock him‟?  Is there any gang significance to that? 

 “A. There‟s direction being stated for something – for someone to 

do something about what was said or the disrespect factor come ins. 

 “Q. Would it reinforce or detract from your opinion the fact that a 

fight occurred right after that statement? 

 “A. It would reinforce it.  [¶] … [¶] 

“BY MR. GRECO: 

 “Q. Do you have an opinion whether this crime on September 13, 

2008, the felonious assault of Marisa Guillen and Manuel Mendoza, was 

committed at the direction of the Norteno criminal street gang? 

 “MR. SCHULTE: Objection. 

 “MS. HOWARD: Your Honor, I object to the manner in which – 

 “MR. SCHULTE: Go ahead. 

 “MS. HOWARD: – he has asked the question. 

 “THE COURT: Sustained.  It‟s argumentative, counsel. 

“BY MR. GRECO: 

 “Q. Do you have an opinion whether the assault on September 13, 

2008, on Marisa Guillen, Manuel Mendoza was done at the direction of the 

Norteno criminal street gang? 

 “MR. SCHULTE: Objection, it‟s still a legal conclusion. 

 “THE COURT: Sustained. 

“BY MR. GRECO: 
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 “Q. Why would it be significant if Abel told Boni to do 

something?  Would there be a gang significance from Abel telling Boni to 

do something? 

 “A. I would observe that as Boni taking orders. 

 “Q. What do you mean taking orders? 

 “A. Someone with a higher status is directing him to do 

something.  He‟s taking orders. 

“Q. Is your opinion that Abel has a higher status than Boni? 

 “A. In my opinion, he does. 

 “Q. And what do you base that on? 

 “A. Just prior history with Abel Hanson.”   

We begin with some observations about this testimony.  First, we have noted that 

“whether and how a crime was committed to benefit or promote a gang” can be a proper 

subject of admissible expert testimony.  (People v. Killebrew (2002) 103 Cal.App.4th 

644, 657.)  The witness‟s answer to the question as to whether the crimes were 

committed for the benefit of a criminal street gang was actually a nonresponsive answer 

that appears to have been the witness‟s explanation as to why the crimes were committed 

for the benefit of the gang.  When Morales was asked whether he had an opinion as to 

whether the crimes were committed at the direction of the gang, an objection to the 

question was sustained and the witness did not answer it.  When he was asked if he had 

reached an opinion as to whether the attack “was done in association with Norteno 

criminal street gang members,” his answer appears to have been an explanation as to why 

he held that opinion.  Construing this testimony as favorably as we can to appellant, what 

we are left with are two opinions to which no objection was raised – that the assaults 

were committed for the benefit of the gang and “in association with ... gang members.”  

Objections to evidence cannot be raised for the first time on appeal, after the 

testimony has been given and after the trial has long since ended.  (Evid. Code, § 353.)  
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“„A verdict may not be set aside on the basis of the erroneous admission of evidence ... 

unless the party asserting error has preserved the question by a timely and specific 

objection to the admission of the evidence, or by a motion to strike or exclude the 

evidence.‟  [Citation.]  „[T]he objection must be made in such a way as to alert the trial 

court to the nature of the anticipated evidence and the basis on which exclusion is sought, 

and to afford the People an opportunity to establish its admissibility.‟  [Citations.]”  

(People v. Hayes (1999) 21 Cal.4th 1211, 1261.)  Appellant‟s contention that the expert 

testimony was erroneously admitted has therefore been waived 

Appellant cites People v. Albarran (2007) 149 Cal.App.4th 214, in support of his 

argument that the court erred “by admitting irrelevant and unduly prejudicial evidence 

that gang members who commit crimes are always committing them to benefit the gang,”  

And argues that this erroneous admission violated his right to due process of law, but 

fails to mention that the gang evidence admitted in Albarran was admitted over defense 

objection.  (Id. at pp. 219-220.)  “We reject the constitutional claims at the threshold, for 

we find defendant failed to preserve these issues for appeal by failing to object on the … 

federal constitutional grounds now asserted.”  (People v. Brown (2003) 31 Cal.4th 518, 

546.)  Appellant correctly notes that a ruling admitting gang evidence is reviewed for 

abuse of discretion (see Brown, 31 Cal.4th at p. 547), but in appellant‟s case the evidence 

was admitted without objection and there is no ruling for us to review. 

III. 

 

SUBSTANTIAL EVIDENCE SUPPORTS THE § 186.22, SUBDIVISION (b)(1) 

ENHANCEMENTS 

Appellant then argues that the evidence was insufficient to support the section 

186.22, subdivision (b) findings.  We are not persuaded.  When a criminal conviction is 

challenged as lacking evidentiary support, “the court must review the whole record in the 

light most favorable to the judgment below to determine whether it discloses substantial 

evidence – that is, evidence which is reasonable, credible, and of solid value – such that a 
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reasonable trier of fact could fine the defendant guilty beyond a reasonable doubt.”  

(People v. Johnson (1980) 26 Cal.3d 557, 578.)  “„If the circumstances reasonably justify 

the trier of fact‟s findings, the opinion of the reviewing court that the circumstances 

might also be reasonably reconciled with a contrary finding does not warrant a reversal of 

the judgment.‟  [Citations.]”  (People v. Hillery (1965) 62 Cal.2d 692, 702.)  “[I]t is the 

jury, not the appellate court, which must be convinced of the defendant‟s guilt beyond a 

reasonable doubt.”  (People v. Ceja (1993) 4 Cal.4th 1134, 1139.)  “[A]n appellate court 

may not substitute its judgment for that of the jury.  If the circumstances reasonably 

justify the jury‟s findings, the reviewing court may not reverse the judgment merely 

because it believes that the circumstances might also support a contrary finding.”  

(People v. Ceja, supra, 4 Cal.4th at p. 1139, fn. omitted.) 

The statute “requires that the crime be committed (1) for the benefit of, (2) at the 

direction of, or (3) in association with a gang.”  (People v. Morales (2003) 112 

Cal.App.4th 1176, 1198.)  “[T]he jury could reasonably infer the requisite association 

from the very fact that defendant committed the charged crimes in association with 

fellow gang members.”  (Ibid.)  The “specific intent” prong of the statute does not require 

a specific intent to promote, further, or assist in any criminal conduct other than the 

criminal conduct constituting the crime currently being committed.  “By its plain 

language, the statute requires a showing of specific intent to promote, further, or assist in 

„any criminal conduct by gang members,‟ rather than other criminal conduct.”  (People v. 

Romero (2006) 140 Cal.App.4th 15, 19.)  “Commission of a crime in concert with known 

gang members is substantial evidence which supports the inference that the defendant 

acted with the specific intent to promote, further or assist gang members in the 

commission of the crime.”  (People v. Villalobos (2006) 145 Cal.App.4th 310, 322; see 

also People v. Morales, supra, 112 Cal.App.4th at p. 1198.)  “[S]pecific intent to benefit 

the gang is not required.”  (Ibid.)  
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“[T]he typical close case is one in which one gang member, acting alone, commits 

a crime.”  This is not a close case.  At a minimum there were the three defendants plus 

the gang members “Hoover” and “Duck.”  Marisa Guillen estimated that there were eight 

men, plus Abel‟s girlfriend Valerie Barajas, who all eventually fled.  Jurors could 

reasonably infer that each defendant acted “in association with any criminal street gang” 

and did so “with the specific intent to promote, further, or assist in any criminal conduct 

by gang members.”  (§ 186.22, subd. (b)(1).) 

 Appellant relies on People v. Ramon (2009) 175 Cal.App.4th 843 as support for 

his argument that there was insufficient evidence to support the jury‟s section 186.22, 

subdivision (b)(1) findings.  In Ramon the defendant was stopped in a stolen truck with a 

handgun under the driver‟s seat.  He was convicted of four crimes.  The jury found that 

three of the crimes (receiving a stolen vehicle, § 496d); possession of a firearm by a 

felon, (§ 12021; subd. (a)(1)); and carrying a loaded firearm for which he was not the 

registered owner (§12031, subd. (a)(2)(F)), were committed for the benefit of, at the 

direction of, or in association with a criminal street gang, and with the specific intent to 

promote, further, or assist in criminal conduct by gang members.  A gang expert gave 

testimony about possible future crimes gang members might commit (including robbery, 

burglary and carjacking).  This court found the expert‟s testimony to be insufficient 

evidence to support the findings that the three crimes of which the defendant were 

convicted had been committed “with the specific intent to promote, further, or assist in 

any criminal conduct by gang members.”  (§ 186.22, subd. (b)(1).)  “The facts on which 

[the expert] based his testimony were insufficient to permit him to construct an opinion 

about Ramon‟s specific intent in this case.  His opinion, therefore, cannot constitute 

substantial evidence to support the jury‟s finding on the gang enhancement.”  (Ramon, 

supra, 175 Cal.App.4th at p. 852.)  In the case presently before us, however, once the 

jury had evidence to convince it that the three defendants and at least two of their other 

cohorts were gang members, and evidence that the crimes the gang commits include 
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violent assaults, it might well have found the section 186.22, subd. (b)(1) allegations to 

be true without any further expert testimony at all.  The jury hardly needed Detective 

Morales to tell them his opinion about whether each defendant‟s crimes were committed 

“in association with Norteno criminal street gang members.”  And Morales was never 

asked whether any defendant acted “with the specific intent to promote, further, or assist 

in any criminal conduct by gang members” (§ 186.22, subd. (b)(1).)  Substantial evidence 

supports the jury‟s section 186.22, subdivision (b)(1) findings.2  

DISPOSITION 

 The judgment is affirmed. 

  _____________________  

Ardaiz, P.J. 

WE CONCUR: 

 

 

 _____________________  

Levy, J. 

 

 

 _____________________  

Gomes, J. 

                                                 
2  Appellant also makes a perfunctory assertion that “there was insufficient evidence 

of street terrorism” but his brief makes no mention of subdivision (a) of section 186.22 

(except to say that appellant was convicted of violating it) and makes no attempt to 

explain how the evidence was insufficient to support his count 3 conviction.  He cites 

People v. Ramon, supra, but that case did not involve a section 186.22, subdivision (a) 

conviction and contains no discussion of subdivision (a) of section 186.22.  Matters 

perfunctorily asserted without argument in support are not properly raised and need not 

be considered.  (People v. Marshall (1990) 50 Cal.3d 907, 945, fn. 9; People v. Ashmus 

(1991) 54 Cal.3d 932, 985, fn. 15; People v. Williams (1997) 16 Cal.4th 153, 206.) 


